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Status 



1 )□ Responsive to communication(s) filed on 



2a)D This action is FINAL. 2b)H This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 , 453 O.G. 213. 
Disposition of Claims 

4) I3 Claim(s) 1^6 is/are pending in the application. 

4a) Of the above claim(s) . is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) 13 Claim(s) U5 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)Q The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d) 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
Priority under 35 U.S.C. § 119 

12)H Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f) 
a® All b)D Some * c)D None of: 

1 .13 Certified copies of the priority documents have been received. 

2.D Certified copies of the priority documents have been received in Application No. 

3D Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

A person shall be entitled to a patent unless -(e) the invention was described in (1 ) an application for 
patent, published under section 122(b), by another filed in the United States before the invention by 
the applicant for patent or (2) a patent granted on an application for patent by another filed in the 
United States before the invention by the applicant for patent, except that an international application 
filed under the treaty defined in section 351(a) shall have the effects for purposes of this subsection of 
an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

Claims 1-6 are rejected under 35 U.S.C. 102(e) as being anticipated by Bogdan 
et al.(6,451,867). 

Bogdan et al. discloses polyol premixes for the preparation of foamed products 
wherein teaching of polyol premixes containing polyol, the blowing agents as claimed, 
phosphorus flame retardants as claimed, and assistants/additives as claimed are 
combined in a manner and in amounts which read on the instant claims, (see abstract, 
column 1 line 57 et seq., column 2 lines 47 et seq., and column 4 lines 28-33, as well 
as, the entire document). 

Claims 1-6 are rejected under 35 U.S.C. 102(b) as being anticipated by DE-198 
22 944. 

DE-198 22 944 discloses polyol premixes for the preparation of foamed products 
wherein teaching of polyol premixes containing polyol, the blowing agents as claimed, 
phosphorus flame retardants as claimed, and assistants/additives as claimed are 
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combined in a manner and in amounts which read on the instant claims, (see the entire 
document). DE-198 22 944's disclosure is seen to envision adding the materials of its 
disclosure to the polyol side of the reactant mixture, and such does not elevate the 
claims to the level of distinction over DE-198 22944's disclosure. 



Claims 1-6 are rejected under 35 U.S.C. 102(e) as being anticipated by Eisen et 
al. (6,590,003) 

Eisen et al. discloses polyol premixes for the preparation of foamed products 
wherein polyols, the blowing agents as claimed, flame retardants, and 
assistants/additives as claimed are combined in a manner and in amount which read on 
the instant claims, (see the entire document). Though the reference does not explicitly 
recite the employment of the phosphorus flame retardants claimed, it is held that these 
well known flame retardant species are readily envisioned by the teachings of 
patentees' invention. 

The effective date of this patent is noted, but a certified translation of applicants' 
priority document has not been received and made of record at this time. 

Claims 1-6 are rejected under 35 U.S.C. 102(e) as being anticipated by Kruecke 
et al. (6,080,799) & (6,380,275). 

The applied references have a common inventor with the instant application. 
Based upon the earlier effective U.S. filing date of the reference, it constitutes prior art 
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under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) might be overcome 
either by a showing under 37 CFR 1 .1 32 that any invention disclosed but not claimed in 
the reference was derived from the inventor of this application and is thus not the 
invention "by another," or by an appropriate showing under 37 CFR 1.131 . 

The cited references disclose preparations reading on polyol premixes of polyol, 
the blowing agents as claimed, flame retardants readily envisioned or explicitly recited 
as claimed, and assistants/additives as claimed which are combined in a manner and in 
amounts which read on the instant claims. (For 6,080,799 see column 2 line 3 - column 
4 line 27, as well as the entire document & For 6,380,275 see column 1 line 53 - 
column 4 line 56, as well as, the entire document). 



Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman 1 1 
F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 
1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970);and, In re Thorington, 
41 8 F.2d 528, 1 63 USPQ 644 (CCPA 1 969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321(c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1 .130(b). 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 1 -6 are rejected under the judicially created doctrine of obviousness-type 
double patenting as being unpatentable over claims 1-25 of U.S. Patent No. 6,380,275. 
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Although the conflicting claims are not identical, they are not patentably distinct from 
each other because the compositions claimed differ in a manner which would have 
been obvious to one having ordinary skill in the art, and the premixes would have been 
obvious developments from the claimed methods and compositions claimed. 

Claims 1-6 are rejected under the judicially created doctrine of obviousness-type 
double patenting as being unpatentable overclaims 1-15 of U.S. Patent No. 6,080,799. 
Although the conflicting claims are not identical, they are not patentably distinct from 
each other because the compositions claimed differ in a manner which would have 
been obvious to one having ordinary skill in the art, and the premixes would have been 
obvious developments from the claimed methods and compositions claimed. 



Any inquiry concerning this communication or earlier communications from the examiner should be directed to John 
Cooney whose telephone number is 571-272-1070. The examiner can normally be reached on M-F from 9 to 6. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, James Seidleck, can be 
reached on 571-272-1078. The fax phone number for the organization where this application or proceeding is assigned is 703-872- 
9306. 

Information regarding the status of an application may be obtained from the Patent Application Information Retrieval 
(PAIR) system. Status information for published applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For more information about the PAIR system, see 
http://pair-direct.uspto.gos/. Should you have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). 




